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5 HAT A conf 1 ee part of hi pe- 
titioner's Eſtate conſiſts of a Salmon fiſhing, by 
Crui ves, near the Mouth of the River of North. 
I., in which the Petitioner is infeft, and has 
| hs in Poſſeſſion, he and his Predeceffors, paſt Memory of 
Man, and that without any Moleftatjpn for 40 Years laſt 
paſt, until the Year 174, that his Wife's Nephew Nobert 
Ramſay Merchant in Edinburgb was pleaſed to procure for 
bimlelf a Sub- tack of the Salmon fiſhing belonging to the E- 
ſtate of Edzel upon this River, and upon this Title, with 
the Concurrence of Mr. Fullartan of Galry and Mr. Turn- 
bull of Strickathrow, con yeened the Petitioner before your 
Lordſhips in a Procels alledgisg Variety of Iufractions of 
the Laws to have been committed by the Petitioner in the 
Manner of keeping his Cruives, dai for enn 
of thele Grounds of Complaint; #* _— 
Againſt this Proceſs the Dei der firſt of all opened 10 i 
your Lordſhips, with | great Truth, rhe Hiſtory of the Riſe 55 


2 Occaſion thereof, in order Pen ber ie, thar 
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Equity required that every Defence to him competent ſhould 


be allowed the greateſt Force of which it was capable; and 


the firſt Defence offered as excluſive of the whole Procels 
was, That in the Caſe of this River. as is cuſtomary and 
praQiſed in other Salmon Rivers in Scotland where there are 
Cruivyes, the Manner of keeping theſe Cruives had been re. 
gulated by Contracts betwixt the Proptietor of the Cruives 

and the Superior Heritors upon the River; that particularly 
fuch Contracts had been executed about threeſcore Years ago 
betwixt the Predeceſſors or Authors of theſe very Purſuers 
andthe then Proprietor of the Cruives, whereby, for Pay ment 


of a certain Annualrent or Duty, the Superior Heritors a. 


greed, that the Cruives ſhould remain as they then and formerly 
had been in Uſe to be kept, that is, abating ſome what of the 
rigour of the antient Laws, and particularly thoſe rouching 
the Wideneſs of the Hecks and the Saturday's Slop, the Re- 
miſſion of which was ſo far from being of any Detriment tothe 
Publick, that it bighly conduces to promote this Branch of 
the Trade of the Kingdom, and accordingly in Fact is pra- 


Eiſed in other more confiderable Salmon Rivers at this Day, | 


where it would be accounted a very odious or invidious 
thing for any two'or three Gentlemen, by whateyer ha 
or ſeparate Conſiderations moved, to depart from theſe Con- 
tracts ſo long aquieſced in, and thereby to diſturb, diminiſh 
or deſtroy a very flouriſhing and beneficial branch of Trade, 
conſiſting of the Curing and Exportation of Salmon by the 


Crui ve-Maſters in thoſe Rivers: That two of the Purſuers | 


in the preſent Caſe, and the Authors of the third, who is a 
Sub-tacks-man,- had themſelves hitherto been in conſtant 
Ule of receiving Payment from this Defender of the An- 


nualrent or Duty ſtipulated by theſe old Contracts. which 


were in themſelves lawful, becauſe they diſpenſed with No- 
thing that was uſeful ar neceffary for the publick Intereſt of 
the Fiſhing in general, but only with Regulations that were 
deviſed by our Anceſtors in former Ages, when, in oy 
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of Trade, they were extremely rude and barbarous. | 

In this preliminary Defence however it was the Petition- 
er's Misfortune to be over-ruled, after which the Purſners. in- 
ſiſted in their Action before the Lord Drummore Ordinary, 
who, without any Probation adduced, notwithſtanding ſe- 
yeral Contradictions in material Facts betwixt the Parties, 
has pronounced an Intelocutor and Decreet, by moſt of the 
Articles ' whereof the Petitioner conceives himſelf to be 
greatly aggrieved; and as it is long, and conſiſting of many 
Articles, it ſhall here be inſerted. diſtinguiſhing theſe to a- 
void Repetition hereafter. _ 

December, 9 1743. The Lord Ordinary having conſi- 
« dered the foregoing Debate, with the Act of Parliament 
« of James 1ſt and the ſeveral Deciſions therein mention- 
« ed. 1180. Finds and declares, That the Defender's Crui ve 
« Dyke in Queſtion ſhould only be half an Ell Scots broad at 
the Top, and only one Foot and a Half high above the 
« Surface of the Water in it's common Courſe, © as it runneth 
« from the 15th of April to the 1ſt of May, and that the 
« ſaid Dyke ought to be built ſloping from the Top till it 
«is two Foot under the Water. 

240. And finds and declares, That the, Defender has 
Right only to one Cruive Dyke, and that he ought to 
„ remove his Side Dyxe. 

310. And finds and declares, That the Defender ought to 
« oblerve the Saturday's Slop. vis, One Ell. wide of a 
© Sluice in each Cruive from ſix o Clock of the Evening 
„till Monday at Sun-riſing. 

„40. And: that the Hecks of. the, Ccuives ought. to be 


« threeInches wide, conform to act of Parliament of James 


** the I. and former Deciſions in the Debate mentioned. 

. 44. 5f0. And finds and declares, That the Teeth or Rungs 
of the Hecks oughr to be entirely removed in e 
4 Time to fiſh, and the ſame —_ clear and void. 


1 e 2 nor 


obliged to keep or obſerve the Mid- ſtream and aſſoilzieg 
him from that Concluſion of the Libel. 
"66 mo. And having conſidered the Plan of the Cruive 
« Dyke as it now is built, whereby it appears to be built 
*« in a Form different from that mentioned above and in ſe. 
« yeral Deciſions of this Court, Therefore finds and de. 
« clares, That the Defender ought to take down and model 
«© his Cruive Dyke, and to build ir according to the above 
Regulations, without prejudice to him to make the Foun. 
dation and Superſtructure till it comes to two Feet of the 
„ Surface of the Water, as broad as he pleaſes, and either 
„ ſloping or perpendicular, and that under the Penalty of 
«« 50 Sterling by and attour Performance. „„ 
*« 879. And the like Sum in caſe of Contrayention of any 
of the Regulations mentioned above after the Dyke ſhall 
«: beſo new built res quot ies to be paid by the Defender 
to the Purſners, or any one of them, or their Heirs and 
* — 4424 who ſhall ſue for the fame, and decerns accord. 
: be] 10 y.F.” L 1 L 5 ; 2 | , 14 
"4 Avainſt this Interlocutor, other than certain Articles there. 
of, to be afterwards diſtinguiſhed, the Defender applied by 
Repreſentation to the Lord Ordinary, in the Anſwers to 
which, the Purſuers conclude with theſe Words, In re- 
« ſpe&t whereof, it is hoped your Lordſhip will not only 
_ «© refuſe the Deſire of the {aid Repreſentation, but alſo ex- 
«« plain the Interlocutor by declaring that rhe Top of the 
-«  Cruiye-dyke muſt not be above a Foot and a half higher 
« than the Surface of the Water in its ordinary Courſe, whe- 
„ ther running above or below the Cruive-dyke, and 
«« that the Cruives ought to be fer in the Channel of the 
% Riyer, ſo as the free Courſe of the Water running along 
« the Channel may nor be impeded, and that the Inſcales 
muſt be laid by, and made open, during the Space of the 
« Saturday's Slop. eee © „5 | 
This was in reality a Counter · repreſentation, and demand- 


8 
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ing new Articles to be found, the firſt of which was a mani- 
feſt Abſurdity; for where ever there is a Dam acroſs a run- 
ning Water, it is in Nature impoſſible that the Height of the 
Water can be equal above and below the Dam; but for the 
reſt, the Prayer of the Reſpondents was granted, without 
any Anſwer or Reply for the Defender, by an Interlocutor 
upon his Repreſentation, of Dare the z 1ſt of Jane laſt, in 
theſe Words: Having conſidered this Repreſentation with 
the Anſwers, adheres to his former Interlocutor, and re- 
fuſes the Deſire of this Repreſentation; and further finds, 
(ono) That, during the Saturday's Slop, the Defender ought 
to lay by the Inſtales in all and every one of his Cruives; 
and(tomo) That the Crutves to be placed in the new Cruive- 


: dyke, according to the Directions of his former Interlocu- 


tor, ſhall be built in the Channel of the Water, and not a- 
love the fame, under the Penalties mentioned therein toties 
quoties he ſhall be guilty of any Contravention, and of new 
decerns and declares accordingly. © CIs 
Theſe two new Articles in this laſt Interlocutor gave Oc» 
caſion to a ſecond Repreſentation for the Defender, who had 
no former Opportunity to be heard thereon, in which he a- 
gain reclaimed againſt the former Interlocutor, and further 
objected ito: the Addition made. touching the removing the 
Infcales during the Saturday's Slop, and prayed at leaſt an 
Explanation of the latter Part of it, or what was meant by 
placing the Cruives in the Channel of the Water, which in 
general the Defender admitted to be juſt and neceſſary, and 
ayerred, that at preſent they are de facto to placed. Which 
Repreſentation, by Interlocutor of the ioth iuſtant, the Lord 
Ordinary refuſes, and adheres to his former Interlocutors. 
Againſt theſe three Interlocutors the Petitioner now hum- 
bly reclaims, except the.3d,. 5th and 6th Articles of the firſt 


Interlocutor ; but all the reſt, he humbly: hopes, ſhall be re- 


verſed or varied for the following Reaſons: + | 


The xt and 7th Articles preſcribe a certain Form, Shape 
wr e | | and 


$3 
and Dimenſions of the Cruive-dyke, 'and appoints the preſent 
Dyke to be taken down and rebuilt according to the Model 
preſcribed, and that under the Penalty of 50 J. Sterling. 
Concerning this Article, the Petitioner does with great Sub. 
miſſion contend, That as it is not founded in any Law, it is 
contrary to the common Law of the Land, by which Pro. 
perty cannot be reſtrained otherwiſe than by poſitive Statute 
or particular Contract. The Right of taking Salmon by 
Crui ves, acroſs the River where theſe Cruives are granted, is 
a Part, and a very valuable one, of the Eſtate or Propert 
of this Petitioner, and of other Subjects poſſeſſed of the like 
Grants. The Nature of thele Cruives, or the Meaning of 
the Word is well known and underſtood, they conſiſt of a 
Dam or Dyke acroſs the River, in order to prevent the Fiſh 
getting up, otherwiſe than through the Cruives which are 
placed in this Dyke, which are a kind-of Traps for catching 
them, as they can enter upwards between the Inſcales into 
the Box, but cannot return the ſame Way, nor get forward 
up the River, unleſs they are fo ſmall in Size as to be able to 
paſs through betwixt the Hecks. i 
Such being the Nature and Deſign of Cruives, certain Regu- 
lations have very anciently been made concerning the Manner 
of uſing them, to prevent their intercepting all the Fiſh, ſo as 
hardly any could get up to the ſuperior Water, and theſe Re. 
oulations were three in Number and no more, nt. A cer. 
tain Wideneſs of Hecks. of which afterwards, whereby eve- 
ry Fiſh within that Size might at all Times get up. 24h, 
The Saturday's Slop, that is, that all the Hecks ſhould be 
open during about 36 Hours every Week, which is bet wixt 
a fifth and a fourth Part of the Number of Hours in every 
Week, during which Salmon of whatever Size may ger up 
the River. And 34/y, Of old it was appointed, that there 
ſnould be a conſtant Mid-ſtream, whereby at all Times Sal. 
mon of every Size might get up. which, by Experience, was 
found inconſiſtent with the Nature aud Ute of — 
Bus . there 


| therefore came to be totally diſcontinued, and in January 


1665 was declared by this Court to have been then long in 


Deſuetude; ſo that the only ſubſiſting 3 at this Day 


by Statute, are the other two of the Saturdays Slop and 
the Wideneſs of the Hecks, theſe the Purſuers have it in their 
Power to compel the Defender to obſerve, ſince the exclu- 
five preliminary Defence has been over- ruled. But further 
than thele, their Demands are not founded in Law, and there. 
fore ought to be rejected; for where ever Obligation ends, 


Liberty and Property begin, and I am intitled to form my 


Cruive-dyke in ſuch Shape and Manner, as I ſhall find moſt 


expedient or beneficial, obſerving always the Regulations 


impoſed by Statute, and no more, in the ſame Manner as up- 
on my own Ground I am at Liberty to build or plant what. 
ever 1 ſhall think fir, though ir ſhould hurt the Proſpect or 
the Lights of my Neighbour's Houſe, if he has no Servitude 
upon my Property to reſtrain the Ule of it; and if he has 
ſuch Servitude, I muſt beware of tranſgreſſing that, but am 
no farther bound; if it be only ze /uminibus officiatur, I 
muſt not obſtruct his Lights, but I may interrupt his Pro- 
ect; and the like would obtain in 20 other Caſes that may 

be figured. e e r n >d50- 0 
There is no Law preſcribing the Form or Size of Cruive- 
dykes, or the Shape of them, how broad they muſt be at 
Top or at Bottom, or whether floping or perpendicular, and 
there being none, that is as much left to the Diſcretion of the 
Owner of thoſe Dykes, as the Structure of his Houſe or of his 
Park Walls; nay it would have been highly unreaſonable for 
the Legiſlature to have preſcribed ſuch a ſet Form, for, by the 
Nature of the Thing, that muſt be various in different Ri- 
vers; in the more rapid, ſuch as this of Ner#hesk, or in the 
River of Spey, if there were or could be any Cruives kept 
there, the Dyke muſt be immenſely ſtronger than it is neceſ- 
ary to make it in a gentler River, ſuch as that of Don; and 
in Fact, thick as this Dyke is, and has been paſt all Memo- 
= | 17 


ry in its preſent Shape, the Petitioner will undertake to prove, 
that — 10 Years — one only excepted, there have eye. 
ry Vear been conſiderable Breaches made in it, and in that ‚ 
excepred Vear it was much damaged. _ - 


The Purſuers have been pleaſed to aſſign for a Reaſon why 


- 
* 


the Dyke ought to be only of a certain Height above the 
ordinary Courſe of the Water, and of a certain limited Breadth 
at the Top. that the Salmon may have the more frequent Op- 
portunity of getting over the Dyke in Speats, and of jump. 
ing over it when there is no Speat, which laſt they cannot 
do if it is too broad at Top; but where is the Law that in. 
titles the ſuperior Heritors to theſe Benefits by the occaſional 
Riſing of the Water, or the jumping of the Salmon? Floods 
will doubtleſs happen. that will over flow any Dam or Dyke 
that Mortals can make, and to the Courſe of Nature they 
muſt ſubmit; but the Law has not hindred the Cruive-maſter 
to take what Precautions he can againſt ordinary or leſſer Ri- 
ſings of the Water; and as for the jumping of the Salmon, 
it is a ridiculous Pretence to alledge, that this is a Point of 
Right to the ſuperior Heritors; the very End of the Cruive- 
dy ke is to hinder the Salmon to get over, or to get up the 
Water, otherwiſe than through the Cruives, and the ſuperior 
Heritors muſt be contented with ſuch Chances as are left o- 
pen to them by the Wideneſs of the Heck, and by the 0a. 
turday's Slop; but to ſay, that I muſt model my Dyke in ſuch 
Manner, as Salmon may jump it over, appears to the Petiti- 
oner no leſs abſurd, than it would be to deſire me to make 
my Park-dyke-{o low, that any Sheep or other four-footed 
Animal might jump them, that is, to make them uſeleſs for 
the very End for which they were intended. , | 


Again it is faid, there was a Precedent for ſuch Regulation 
in the Deciſion of the Year 1666, betwixt the Heritors and | 
Cruive-maſters of Dos, in the Terms of which this Ioterlo- 
cutor is pronounced, as were alſo two former Decreets in re- 
lation to theſe very Cruives on the Water of Nortbesk, one 
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in March 1684, Barclay of Balmakenan againſt Scot of 


Comiſton, and the other in June 1702 Falconer of New- 
tou contra Scot of Comiſton. 7} | 
To theſe Precedents the Petitioner anſwers. 1920, In the 
Caſe of the Cruives of Don the Lord S7azr reports. That 
„ the Lords conſidering that there was no particular Law as 
„to the Height of the Cruives, and that the Purſuer had 
« ſuffered the other to injoy the Cruives above 40 Years; 
that therefore, the ſame thould be ti poſidebantur, no 
higher than the old Cruives were.” It is true, That not- 
withſtanding this Iuterlocutor, there is an Article in the 
Decerniture which afterwards followed, regulating the Di- 
menſions of the Cruive-dy ke, but the Ground of this Ar- 
ticle appears from the Decreet itſelf to have been, that the 
Purſuers in that Caſe alledged, that the Cruive-maſters Rights 
from the Crown bore only, azz . eee, at the Time 
of granting, and that the ſame had been of latter Years. al- 
tered from the old Form; upon which a Commiſſion was 
granted to two of the Lords own Number, to take Proof 
upon the Spot, inter alia, upon theie Articles, viz. ** To 
examine whether or not the new Cruive Dyke be raiſed 
higher above the Surface of the Water, at the Ordinary 
« Current, than the old Dyke was, as alſo to examine and 
try whether the Form of the, New Dyke, or Thickneſs: 
thereof, be any Innovation from the old, to the Prejudice 
of the Superior Fiſhings:” And it was upon the Report of 


the Proof taken upon this Inquiry that the Decreet in that 


Caſe proceeded. | | | . 
This appears farther from the following Incident in that 
Cauſe, That a Petition was therein preſented by the Earl of 
Panmure, and other Cruive-maſters, ſetting forth, That 
they conceived themſelves intereſted in the Points in De- 
«* bate and craving to be heard upon them; to which it was 
« anſwered for the Purſuers in that Cauſe, that whatever 
Sentence ſhould be given in that particular Cale, would 
B | „ not 
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not prejudge the Petitioner's, being res iuter alios, neither 
could they be heard without a previous Cognition of the 

Waters and Cruives in which they were intereſted, ſecing 7 
the Lords Procedure in this Cauſe had been founded upon 6 


« an exact Trial of the Condition of the Water of Don, 
and the Tranſport of the Dyke two Miles downward near- 
er the Sea, which altogether made a quite different Caſe 
from the Petitioners, who acknowledged in their Bill, 
that the Rivers in which they were concerned would re. 
*« quire a different Conſideration,” and upon this Anſwer che 
Petition was refuſed. | 1 
It appears however by the Sequel, That theſe Petitioners MW ** 
had Reaſon to apprehend ſome future Inconvenience to them. 
ſelves from the Procedure in the Caſe of the Water of Don; 
for in the next Caſe which occurred in the Year 1684, that 
is 18 Years after the former, the Decerniture upon this Ar- 
ticle is in Effect copied from that former one, without any 
Conſideration had of the particular Circumſtances of the 
Facts, which give Occaſion to that firſt Deciſion ; nay with- 
out conſidering the different Force and Rapidity of the | 
two Rivers, which made it very abſurd: to find, that the 
Thickneſs of the Dyke that might be ſufficient in the Water 
of Don, ſhould be exactly copied in the Water of Norzbesk, 
which is vaſtly more rapid. | 
It is moreover certain, That neither of theſe Deciſions 
concerning the Cruives now in. queſtion ever took Effect by | 
Poſſeſſion, but the Dykes have ever ſince remained in ſtats 
quo prius; and concerning each of theſe Decreets there is 
ſomething very remarkable and odd, that in the 1684. is ex- 
tracted without taking any Notice of a reclaiming Petiti- 
on for the Defender: The Decreet bears Date the 18th of 
Maych 1684, and yet there is extant a principal Petition for 
the Defender (ſigned) Robert Court, with an Interlocutor 
upon it of Date the 25th of March 1684, in theſe Words, 


„The Lords ordain Barclay of Balmakeuan his Procuators 
oh « # : | | | to 


# 


ö , Ya * R TI p . — * . 
« to Tee and anſwer this Bill againſt To-morrow:” (ſigned) 
Da. Falconar J. P. D. ; — 
This Petition ſets forth in Relation to the Height of the 


Cruive-dyke; Your Lordſhips have found that the ſame 


« ought to be only half an Ell broad, and a Foot and a half 
„above the Water. as the ſame runs betwixt the 15th of A. 
« prit and to of May; as to which your Lordſhips will be 


I «+ pleaſed to conſider, that in Relation to the Height of the 


„Dyke, the ſame not being regulated by any publick Law, 
« Uſe and Cuſtom muſt determine the ſame, as was found in 
«« the Caſe of the Fiſhers of the Cruives upon Don, and the 


Heritors upon the Water thereof, by a moſt ſolemn Deci- 


ſion, and conſidering that the Water of Northesł is knoun 
* to be a very 1 running River, and much more 
rapid than the Water of Don is; ſo if the Petitioner's 
„ Cruive-dyke ſhall be regulated in the Terms of your Lord- 


| * ſhips Interlocutor, by that ſame Breath your Lordſhips 


« may diſcharge the Cruives altogether, becauſe the Dyke 
„being only of that Height, will be ſubject to the conſtant 
** Excurſions of the Water, and bear down from time to 
„time; ſo that the 'Expence in keeping up the Dyke will 
very far exceed the Profit of the Cruives. There is like. 
© wile foiſted in ſince your Interlocutor 500 Merks of Pe- 


1 nalty for the futute, in caſe of Contravention thereof; 


« as to which Point the Petitioner was not heard the Time 


of the firſt Report: May it therefore pleaſe your Lord- 


** ſhips to take the Premiles to your Conſideration, and to 
* caule rectify that Part of the Interlocutor, as ro the 
„ Breadth and Height of the Cruive-dyke; and that the 
'« Supplicant may be allowed to rebuild the ſame as formerly 
it has been for the Space of 100 Years without Alterati- 
on, and to which no publick Law nor Act or [Statute has 
derogate. And that your Lordſhps will allow. your 
*« Petitioner's Procutator tobe heard upon the other Points of 
the Declarator in your own Preſence, and particularly as 
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to the Penalty and Quota thereof in Relation to the Ob. theſ 
ſer vance for the future.” b a 
This Petition appears to have well merited being ordained Inte 
to be anſwered as it was, and the only Conjecture the now Pe. Wl non 
titioner can form, to account for this Petition being left out cont 
of the Decrcer, is, that the Parties have made up the Matter (cri 
betwixt themſelves, for in Fact the Decreet never took effec, con! 

And the ſame thing happened as to the After-decreet 1702, the 
copied alſo from the former as to the Terms of it, but with the 
theſe notable Additions, that in this laſt Decreet it is inter alia MW Tru 
found, That the Mid-ſtream is to be free for the Space of ſix if th 
Feer, and the Lords likewiſe find and declare, ** Thar the ſaid late! 
Defender had contraveened the ſaid Acts of Parliament, in there 
building his Cruive-· dy kes both broader and higher than was petit 
allowed by the ſaid Acts; and therefore reſtrict and deter. 
mine the ſame to be built and obſerved in Time coming as 1 
* follows, viz. &c. as EN e e 

Theſe are the notable Deciſions, upon which the Purſuers Ante 
endeayour to ſupport their Claim as to this Article. For the make 
firſt and leading one, in the Caſe of the Cruives of Don, there 


might be ſome Reaſon, where the Cruive-dyke had been late. from 
ly removed two Miles lower down than formerly, and built, Mill 
as it appeared, in a different Form from the original Dyke, to ide. 
which the Defender's own Titles to the Cruives referred: Bur MW now 
your Lordſhips ſee what fort of Deciſions the other two were, W dyke 
which moſt improperly copied this firſt one, in the Caſe of a W no x 
very different River, and of a Cruive- dy ke that had never been ¶ the d 
altered or reſtrained by the Author's Titles to any -certain has n 
Form. The firſt of theſe is taken out without any Notice of a in th 
very ſtrong Petition, ordained to be anſwered; and the laſt is W mon, 
manifeſtly erroneous and abſurd, in reſpeR of the Mid- ſtream. I wher 
and of finding the Acts of Parliament touching the Height I dyke 
and Breadth of Cruive-dykes to be violated ; it is ſurely /-gi- form 
bus & non talibus exemplis, that your Lordſhips are to judge. what 

preſe! 


This is ſuch a Set of Deciſions as can never make Law, _ 
1 e theſe 


ö nr r r ee 


W 


| | 1 | | 
theſe being ſet aſide, the Petitioner, with great Submiſſion, 
contends there is ncither Law nor Reaſon for this Part of the 


jnterlocutor. He has already obſerved, that Statute there is 


none, preſcribing the fer Form of a Cruive-dyke, and humbly 
coatends, that nothing leſs t han a Statute can make ſuch Pre- 
ſcription, as well as jome other things in this Iuterlocutor 


contained. And, 241y, In point of Fact, as the River and 


the Cruives are the ſame now that they were in the Year 1684. 
the Petitioner repeats and offers to prove at this Day the 
Truth of what his Predeceſſor averred ſixty Years ago, That 


| if the Dyke were to be made in the Form preſcribed by this 


jnterlocutor, it could not ſtand this River one Seaſon, and 
there would be an End of the Cruives, and this Part of the 
Petitioner's Eſtate. | 

The ſecond Article finds, That the Defender has Right 
only to one Cruive-dyke, and that be ought to remove his 
S:de-dyke ; of which the Petitioner admits the Truth of the 
Antecedent, but humbly denies the Conſequence. And to 
make this underſtood, your Lordthips muſt be informed, Thar 
at each End of this Cruive-dyke there is a Mill- lead derived 
from the Water of Northesk; that on the Weſt-ſide is the 
Mill belonging to Fullarton of Kinaber, and what is called the 
Side-dyke was formerly Kznaber's Mill-lead, and it ſtood as it 


| now does paſt all Memory, being a Perpendicular to the Cruive- 


dyke, which it touches near the Weſt-end thereof, but is by 
no means a ſecond Cruive-dyke, or one behind another, like 


the double Walls of a Town, which the Petitioner admits he 


has no Right ro maintain, neither were there ever any Cruives 
in this Side-dyke, nor is it at all employed for taking of Sal. 
mon, but as originally it was erected for Kinaber's Mill, 
whereof the Lead is now drawn a little farther Weſt, this Side- 
dyke is ſtill uſeful both to the Mill and to the Cruives; to the 


former, becauſe, though the Mill-lead is now carried ſome. 
what farther Weſt than formerly, yet the Sluice, where the 


preſent In let of Water to thele Mills of Kinaber is placed, is 
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upon ſuch ſoft and fandy Ground, that the Water would burt 
out at the Eaſt- ſide thereof into the Channel of the River, 
(the Ground naturally declining that Way) were it not that 
this Side: dy ke pools and ſtaguates the Water, keeping it al. 


ways full as in a Pond, which prefer 
Aqueduct from burfting out ſo oft as it would otherwiſe do, 
if the Water thus ſtanding in a Pool, upon the Eaſt - ſide there. 


of, did not ferye for a Balance to reſiſt the Water in the A. 


queduct itfelf. 


This Fact is ſo certain, that it is well known to all the 


Neighbourhood, and the Petit ioner offers to prove, that, nor. 


wirhſtanding this Pool, of Water formed by the old Mill- lead, 


almoft every Spear, both in Summer and Winter, coming 
down Martin's Den, and falling into this Aquedud, burſts it 
out, and carries the Water into the Channel of the River Nor. 
Zbesk; fo that were it not for this Side-dyke, the Fifth could 


not be reſtrained from paſſing up the Water through this A. 


quedu@ to the Mill and the Sluice or In- let to it, the Bank 
"where the new A queduct is being fo ſlender, that every Spear 
would burſt it out, were it not fortified and ſuſtained in Man- 
ner above mentioned, by the old Mill- lead or Side dyke. 
It is not eaſy to imagine What Iutereſt the Purſuers can now 
have, if it is not a Deſite to hurt the Defender. in ſeeking to 
have this Side-dyke demoliſhed, which has ſtood, as it now is 


unchallenged, paſt all Memory. It is mentioned in a Contract 


in 1686 betwixt Kinaber and Comiſton. It was the Subject 
of a Decreet-arbitral in the Year 1733, pronounced by the 
Lord Dan Overſman, with Concourle of the two Arbiters, 
after viſiting the Suhject; whereby the Proportions are aſcer- 
'tained, of the Expence to be laid out by the Petitioner as Pro- 
prietor of the Cruives, and by Kinaber as Proprietor of the 
Mill adjoining, for benen of this Side-dyke as well as of 
the Crofs-dyke, from the Upper. end of the Side-dyke to the 


Weſteru: ſide of the Water next to Kiuaber's Mill. 
Again, in the Year 1735, there having fallen out ſome Dit- 
| | 7 1 fexrences 
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ferences betwixt Kinaber and the Petitioner, upon the Con- 


ſuuction of this Decreet - arbitral; theſe were regulated by a 
new Contract berwixt chem, by way of Supplement to the 
old Contract 1686 and the Decreet-arbitral 1733, and by this 
contract it is agreed. That the Dyke commonly called the 


Jl + Side-dyke, ſhall with all poſſible Diſpatch be built up by 


the Parties to ſuch proper and convenient Height, as the 
« Intereſt of both; or of either Party, may require; and that 


from the Middle of the faid Side-dyke, downwards to the. 


Eud thereof, adjoining to K inaber's Haugh, the ſame ſhall 
be made ſufficiently ſtrong, with ſome Advantage in its 
Height, above the Upper-half thereof, as ſhall be found ne- 
« ceſlary,. at the Sight and to the Satisfaction of the ſaid 
John Fullarion ; and that the ſaid Hercules Scot and his 
« foreſaids ſhall: provide and furniſh three Fourth parts of the 
Materials neceſſary for the ſaid Reparation,. and thall be 
liable in three Fourth-parts of the Expence of building and 
+ repairing; the ſaid Side-dyke, and the other Fourth-part by 
the ſaid 7% Fullar ton and his foreſaids; and all future 
Reparations, whenever a Breach happens, ſhall be repaired 
at their mutual Expence in the like Proportions, and that 


«* notwithſtanding any Prerence, that both their Intereſts may 


„not equally require ſuch Reparation at the Time.“ 

By the 5th Article of the ſame Contract it is agreed be- 
„ tween the ſaid Parties, that the ſaid 70hu Fullarton and 
his foreſaids ſnhall have free Liberty and Acceſs, but always 
upon their own Expence, to continue his new Aqueduct 
to his Mills, as the ſame is cut through his Land at pre- 


« ſent, ſo long as the ſame ſhall be convenient for him. 


+ without Prejudice, nevertheleſs, to the ſaid John Fullar- 
ton and his foreſaids, in caſe of the Alteration of the Chan- 
% nel of the Water tothe northward, ſo as his Mills cannot 


be ſerved ſufficiently by the ſaid new Aqueduct, to intro- 
'* duce the Water to their Mills through the Channel of the 


River, by means of the Side-dyke, as in former Times, 
WH ; © the 
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«« the ſaid John Fullarton and his foreſaids being always ob. 
«© liged; in caſe of uſiug ſuch Liberty for his own Conveni. 


«© ency, as ſajd is, to be at the whole Expence of making gr 
the new Inlet for the Water, and of building up the for. 1 
mer Inlet in ſaid Fore-dyke, of equal Strength and Height 1 


with the reſt thereof, ſo as no more than one Opening be 
left in ſaid Fore-dyke at a Time.? | 
' Thus has the Side-dyke, now brought into Queſtion, been 
poſſeſt paſt all Memory by the Petitioner and Kinaber for 
their reſpective Ules, and been the Subject of various Tranſl: 
actions betwixt them, without any Challenge or Interrupti. | 
on from any of the ſuperior Heritors, nor indeed to them 
was it ever of any real Prejudice; for the Ule of it to the Pe. 
titioner was only to prevent any Damage to his Cruive-fiſh. 
ing, through the Inlet to Kznaber's Mill, at which there was 
no Cruive placed for catching of Salmon, which would have 
interrupted the free Courſe of the Water to the Mill. If there 
were no Mills there, the Petitioner would have no Ule for 
fuch Side-dyke, and he would be at Liberty to place as ma. 
ny more Cruives as he thought fit in that Part of the Croſs. 
_ dyke, that reaches from the upper End of this Side-dyke to 
the weſtern Bank of the River, wherein all Times hicherto M 
there have been no Cruives placed, nor yet in the Side-dyke i 
itlelf; ſo as there is not the leaſt Pretence for the Purſuers to-. 
call that a ſecond, or ſeparate Cruive-dyke, it is by long U- 
fage become a Part and Pertinent of the ſole Cruive-dyke, ne- 
eeſſary by reaſon of the Neighbourhood of Kinaber's Mills, 
and in ſome Reſpect reſembling the additional Dykes which 
the Decreet 1666 did expreſly allow to the Proprietors of the 
Cruives of Don, where, inter alia, it was found, ** That 
a the Cruive-maſters ſhall build that Part of the Cruive-dyke 
«© which lieth above the other three Grains of the Water, 
„ where there are no Cruives ſituated ſo ſtrong and high, that 
« no Water may run therein at all, to the effect the Fiſhes oy 
"8 may not enter any of the ſaid three Grains; that the ſaid 5 
1 | Cruive- Han 
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at the Mouth and lower End of the ſaid thtee Grains, fo 
the eſſect the Fiſhes be debatred of Entry theteto, 
and forced to ſwim into the Grain of tlie Water, wheteup- 
on che Cruives are ſicuated, and the Water te run into that 
„ Grain or Channel allenarly., There was the” ſame re- 
tence to have alledged. that tlizſe Dy kes at the Tower End of 
the three Grains of the Water of Don, was an additional 
Cruive-dyke, and therefore illegal, as there is concern 
the wr tc in the proſece' Cale, and ey are equal iy 
oun 
be Ath Article of ö che Arefleoüe Hude ve That the 
Hecks of the Ctuives ought to be three Inches wide, co 
form to Act of Parliament of rr J. and foriner Dec 
« fronsin the Debate mentioned. 
This A4 of James I. being che Trth of bis rl parlige 
ment, provides in theſe Words, And that ill Heek of the 
fert ſaid Gruives: he three Tych chide, at che auld Srarurs 
requires. This new Statute referring ro an old one, is its 
ſelf made in the Year 1424. and in the 1489 being: the ſe⸗ 
cond Parliament of ame IV. Act 15th, hee? is ansther 


q referring Statute upon the fame Subject in thele Words, 
And that the Sarnr day's Slop be obferyed-and keeped-as 


„the Act and Statute made b by King "David requires, aud 
that ill Heck of the fatd Cr 055 FOES der, Ave Inches ide ar. 
cordiug to the p how Sratare. 

Concerning this laſt Statute "this: Court ia the Dees eer 
Anno 1666, ralating to che Crui ves of Dv#, found 16. A8 4 


Miſtake id the Writing of the Ack, auc that inſtegd of Ring 


David. it ſhould have expreſſed Ning levunller, and fd. 
born only three Iuches, ſeeing r five Inekes would 

let the greateſt Patt of Sakfow palsů | | 
This Deciſion, ſo far as it finds the AR of James V. to be 
2 Miſtake as to the Wideneſs of the Heeks, and in the Name 
of the King: by 'whom'the Dimetiſion theres! — 
C y 


1 (28)) 1 
by ab aw is certainly a fight Deciſion; for there is hardly any 
Salmon that cannot paſs thro? Hecks ſituated at five Inches 
Diſtange; and no Man in the Kingdom would be at the Ex. 
pence of keeping up Cruives, if the Hecks behoved to be 
of that Diminſionz for it would be to no Purpoſe batever, 
but ro;create Expence to himſelf without any Profit. 
IIt is likewiſe true, That the Compoſers of this Act of 


- — 


James IV. which is made for the reviving of antient Laws; 
and no other Purpoſe, have been miſtaken concerning the 
Name oß the Kipg who regulated the Wideneſs of the Hecks, 
s well as concerning the Regulation itſelf; for we have the 
Statutesof King David, publiſhed by the learned Sir obs 
Skene,.\Clerk of the Regiſter, Council and Rolls, and among 
theſe there is no Regulation whatever on this Subject. 
In both theſe negative Propoſitions therefore, the Decili- 
onis in the rjghr: Hut the Deciſion itſelf is miſtaken in af. 
Arming xbat the Act of James IV. ſhould. have expreſſed 
Kiog Alexander, inſtead of King Dæpid; aud as the Le- 


the Caſe; which from the old Statute Books appears to ſtand 
thus, That King Alewande, II. did indeed introduce the 


fotbat his Snout nor Tail ſhall not touch the Bank of the 


Water. zd. And the Water ſhould be free, that na Man 
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md is the boisdb ned & C9.) is ca * the Faturday's.s Slap: 
but is altogether ſilent as to the other Re ulation of. the 


Wideneis f the Hecks, Which'is entirel ict, and has 
its Ule and Effect during the reſt of the eck, Wwhilſt . 
is no Slap, but the Crüives ſtanding in full Force, during 
which the Wideneſs of the Hecks VR regulated by an Act of 
Nobert, I. Chap.” 11. a full Century after the Reign of A: 


| kxander II. in which the Sdrwrday's Slap was enacted. 


This laſt,” which is rhe only old Law we'cah find; tonch? 
ing the W idenels of che Heeks, is in theſe Words, , All 
they wh have Cruives or Zairs,” ' Stanks or Milns, in 
Waters, Where the Sea flows and ebbs, or where Salmon, 
Frotits, ? Smöôles, or the Fry öf any Fiſh of the Sea, af 


| + ſcends fand deſcends, that ilk Heck of the Cruive ſhall by 


«.ar the leaſt v Tue hes wide, ſo that rhe Fry of the i 
„ ſhall have no Impediment iu paff Ir ng uß r goĩ 80 
but chat they may freely aſceud or ele nd at a es. 


From chis Iapeckion of the Laws themſelves, 7 Feed to 
iaTH&Srature © James IV. and in the” eciſiorr i in the Caſe 
of Don it appeats tetthe Petitioner yety? evident; That as 
the Deeiſion juſtly found tio Miftatzes in Fact in the Starate? 


bas pour Lordſhip may juſtly" obſerve, and feſuſe to follow 


third double Mi alk fr che Beeiften delblf. Poth as to the 
Name of the King who introduced the Regulation of the 
Widenetsof the Hecks, and the Matter of that Regulatidn! 
the Peritioner apptehends that no Number of Precedents mas 
nifeſty- proceeding en an Errhr in. FAX can ſer de td fancti⸗ 
fy-vrhat" fror or convert it nt Trütk, 207 Hhdke it che Law 
oi Mealure of deciding en the Rights of Parties i rute 
Caſes; and yet iu effect there is bac one Deciſion: in the. Cale 


of Don; the other tw i the Caſe of this River rtf GBGiaud 


170 were a8 o this Peintteepieq from that leadi fy Decifi 


Leuze che Hiſtory of hel r laſt Detifioh3ihas Been Alx 


above let forth. And that hitherto Yep Ra Venen vat tres T. 
EU aid! 78 2 510.41 139\C? igt 203 i1u¹ e etol ou ei feet 


Lays for regulating the Cruive;fiſhing, the. oldeſt Deciſſon 
we find is hatin the 
e 


of forty Years ago: Aud thus it may. he. fairly;! concluded. 


That Proceſſes of the Nature of this now brought by the 


Petitioner's Nephew, a Sub-tackiman. ande the other two 


Gentlemen copcurring with him inſiſting fox the rigorous | 


Obſervation of the ancient Law, haue bgen ex trœamly rare 
and uncommon ju this Kingdom. the eldeſt we ſee is to. 
wards che latter End of the laſt Century, and the laxoſt in 
in the Beginning of this, and reckogiog all theithree, it is a 
ſingular Circumſtance concerning this Subject. that there are 
mone. Statutes relating to it than there, are Degiſions; the 


Pyrluers hichergo have nt heen ahle ta mention more than 
. 


theſe three, and in effect theſę are hut na. 
Ik it be faig that the Laws however are fill in Force, an 
that however rare and nauſual it has been for Parties intere. 
ſted, to ſue for the ſtrict Execution of thoſe Laws, theſe Pur. 


nets are minded to take the Law:of the Defender in its ut- 
mo 


| a , Extent, and haye a Right ſo to do. I is anſwered. let 

it be ſo, and your E ordſhips being required, judge according 
to Law, but then Juſtice as well as Equity requires that the 
Laws be taken as they ſtand, and be not at this Day aggra- 
vated or rendered wen, waere than they were Originally 

enacted; the Purſuers myſt point out to your Lordſhiꝑs the 
La upon Which they fue, and not demand a Dectee agaioſt 


the Defender upon a ſuppoſed Statute, which, no bady can 


find, either in the written; Records, or in the printed Starute 
Books of this Kingdom; the Legiſlature may enact whate- 
ver it pleaſes, but when the declared Intention of a new 


Law. is to tevive and inforce a former one, which happens | 
to be miltecixed, ic was quſtly beld competent for your Lord - 


ſſfips in the Year. 1666, to Correct and declare this Miſtake; 
2 it is no leſs competent for your Lordſhips at this Day, 
| y and 


fea by Poſteſſian; ſo RO Subject of the antitent 


at in the. ear. 1666 j and if.che gthet tWo can 
reckoned as Procedents ag all, he laſt, of them isupwargs þ 
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and in the preſent Caſe, 1 to refuſe to follow the 
other Miſtakes of that Deciſion. iclelf, and to decide concer- 
ning the Wideneſs of the Hecks, according to the Statute of 
Robert I. which by its Tenor appears to have been an ori- 
inal. one upon this Subject, and the only one known to Sir 
Rohn Skene, as appears by the References on the Margin of 


bis Edition. 


Neither can it be objected, That as the Diſtance. of five Iu- 
ches was juſtly reckoned too much, two Inches betwixt the 
Hecks would be too little in the Reaſon, of the thing, or to 
anlwer the true intent and Meaning of the Law; for that In- 
tent and Meaning is by no Means what the Purſuers ſeem to 
ſuppoſe, namely. co ſuffer all Fiſhes whoſe Thickneſs or tranſ- 
vetſe Diameter ſhall be leſs, for inſtance, than three luches. 
to pals up the River at all Times, and thus diminiſn the Bene. 
fie of the Cruives and increaſe that of the ſuperior Fiſhing: 
the Law itlelf declares its owu Intent and Meaning quite o- 
ther wiſe, namely, Tbat the Hecks ſhall be at leaſt two In- 
ches wide, ſo (or to the end) that the Fry of the Fiſh ſhall 


bave no Impediment in paſſing up or going down, but that 
they may freely aſcend or deſcend at all Times: Now for | 
this Purpoſe it is moſt certain that the Wideneſs of two In- 


ches is no leſs ſufficient than either three or five; and there · 
fore upon this Article the Petitianer concludes, That, as well 
from the Words of the only enacting Statute extant on this 
Subject, as from the Reaſon of the Caſe, and the End and Pur- 
poſe of making ſuch Statute, the Purſuers have no Title to 
inſiſt that the Widenets of the Heck ſhall, exceed twWo Inches, 


and that the Interlocutor upon this Article, made in purſuance 


of the ſaid erroneous Deciſion, ſhall be altered accordingly. 


+ The 7th. Article: containing an Ordinance upon the De- 


fender to take down: his Cruive-dyke, and rebuild the ſame 


according to the Model preſcribed by the Interlecntor, has 


been already treated under the fitſt Article and the 8th. which! 
contains a general Sanction for the Obſervance of che whole 
1 „ Re. 


: & IK 3 
Regulations) which is repeated again' after the two Additional! 
Regulations preſcribed by rhe'Interlocator on the Repreſen- 
tation, falls therefore naturally to be conſidered in the laſt: 
Plaee. 1590 9769 0? 21854Qa 104110 7. 2M * Ait 1% 1 %'p N 
The 9th Article found by the Lord Ordinary on oceaſion 
of the Repteſentation and Anſwers is, that during the a Fa. 
tur days Slop, the Defender ought to lay by the Inſcales in 
all aud every one of his Cruiv es. 
This is a new Thing; not authoriſed by any Law or Pre- 
cedent that the Petitioner can find, there is not a Word of it 


in the printed Deciſion it the Caſe of Don, nor in the grand 
Decerniture taken from the Decreet in that Caſe; and indeed 


this new Regulation ſeems to proceed from not duly advett- 
ing to the Nature and Structure of the Cruives, which is ſuch, 
that this Novelty will be highly prejudicial to the Cruipe- 
maſter, and of no Benefit to the ſuperior *Heriror; for the 
Fact is. That the Inſeales being the Entry into the Cruive- 
box, are not moveable but fixed Work iu all the Cruives in 
the Kingdom, and muſt neceſſarily be ſo, to prevent Stran- 


gers from ſtealing the Fiſh; and at the ſame time the Inſcales 


are ſo made, as to admit the largeſt Fiſh to enter them; tho 


being once there, as in a Mouſe- trap. he cannot get back a- 


ain; but if the Hecks be drawu up, there is nothing to hin- 
er to get forward up the Water: Sg that by this Novelty 
che Purſuers, as concerned in the ſuperior Part of the Water, 
would rather hurt than profit themſelves, at the fame time 
that they bring an intolerable Inconvenience' upon the Defen- 
der. All that the original Law fays concerning the Sarur- 


day's Slop is, That no Man ſhall take Fiſh during the Time 


of the Week therein mentioned: Now if the Hecks be drawn 


up, it is impoſſible the Cruive- maſters can take any Fiſn by 
means of theſe, and the Petitioner gonceives there is neither 
Law nor Reaſon for going any farther, nor any Practice that 
he has hitherto diſcovered, for removing ot demoliſhing week- 
ly the Inſeales. node 9067 JOE nein! # 
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The 6th Article, alſo contained in the ſecond. Interlocutor. 
finds, That the Crui ves ſhall be built in the Channel of the 
Water, and not above the ſame, under Penalties, Se. 

This alſo was an Article craved by the Purſuers in their 
Aniwer to the Defender's Repreſentation, and the Propoſiti- 
on itſelf therein contained the Petitioner, cannot impugu; he 
admits, that the Crui ves ought to be placed in the Channel 
of the Water, and not above the ſame, and avers that they 
ate already ſo placed; and if the Purſuers aver the contrary”, 
the FaQ being denied. they muſt prove the ſame, and point 
out to your Lordihips what particular Alteration they inſiſt 
upon as neceſſary, in order to their admitting, that the PIG | 
are placed in the Channel of the Water. 

One Thing is very obvious, upon the leaſt Reflection, 
that the Hecks or Cruives cannot poſſibly reach down to the 
Botton of the Water in its natural Channel, ſuch as it would 
be if there were no Cruive- dy ke erected there; there muſt 
be a ſtrong and ſolid Baſe upon which the very Bottom of the 
Cruive· box muſt be placed, and ſome Allowance made for the 
Gravel and Stones which the Current of the Water brings 
down againſt the upper Side of the Dyke, which would choke 
up the very ey ee if they were not ner hbat 
elevated. 4 16 

What che petitioner xbonefare humbly deſites upon this ö 
Article, is a clear and ſpecifick Declaration what the Purſuers 
would be at, and what is meant by the Interlocutor pronoun- 
ced at their Suit, for the Petitioner moſt ſincerely profeſſes, 
that he does not underſtand it; becauſe he avers; and if the 
Purſuers take upon them to e it. he will prove it by 1000 
Witneſſes, or by ocular Iuſpection of any Viſitor, that the 
Crui ves are now actually placed, and ſtanding in the Channel 
of the Water, and they would be good for nothing, if they 
were not, to the Petitioner himſelf the Proprietor. 

The purſuers indeed have taken up a very miſtaken Con- 
ceit, as if the Defender did not want to catch Fiſh by means 


of his Cruives, but to make uſe of his Cruive-dyke purely 


o 2 e 2 0H 14,005 ag 2 a Mes PN — 


* 


to hinder the Fiſh to go up the Water, whilſt be the Defen. 
der catches them with his Coble and Net below; but as this Wl * 


is not true in Fact, and is alledged without Evidence, it no. 
ver can be the Intereſt of the Petitioner, for this plain Rea. 
fon, that he pays bis Fiſhermen a tenth Part of all that is 
caught by the 'Ner, and nothing for what is caught by the 
The Petitioner therefore upon this Article humbly inſiſts, 
that there be no general Decerniture-againſt him, eſpecially 


under heavy Penalties gor ies quoties, it theſe be competent, 


without his being able to know what he is to do in conſe. 
queuce of ſuch Decerniture, or the Purſuers condeſcendi 
on the particular Alteration they inſiſt for in the Situation of 
the Cruives, and making out to your Lordſhips, that they 
are intitled to ſuch Alteratio od. 
There is one other Fact that has helped to miſlead the Pur. 


ſuers upon this Article, which is this, There was a Plan made 
oftheſe Cruives by Mr. Wilſon Mathematician, in the Month 


of ' Auguſt 1742,- during one of the greateft Droughts that has 


happened theſe many Years, when the leſſer Brooks and Ri- 


vers in the Country were quite dry, and the Water of North. 
esk alſo remat kably low, inſomuch chat it hardly afforded 
Water to ſupply the Mills in the Neighbourhood of theſe 
Cruives; at this Seaſon it was true in Fact, and the Purſuers 


were at great Pains to cauſe their Mathematician remark it, 


that ſome of the outward Cruives were quite dry, and in the 
very middle ones there was no great Depth of Water run- 
ning; and this Survey, taken at an extraordinary Drought, 
the Purſuers would have to paſs for Evidence, that the Cruives 
are not placed in the Channel of the Water, which'furely 
needs no other Anſwer than the propoſing it, for at all times, 
as the Water riſes or falls, there muſt be more or leſs paſſing 
through the Cruives, and in great Speats it furmounts the 
Dyke itſelf, and frequently makes Breaches in that, even 


ſtrong and thick as it is now ſaid to be, and has always ne- 


The 


ceffarily been in chis rapid River. 
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The laſt Article of which the Petitioner muſt humbly com- 


plain, is the 8th in the firſt Interlocutor, repeated in the 
Cloſe of the ſecond, namely, That all the Regulations are 


enjoined, under the Penalty of 50 J. Sterling, by and attour 
Performance, in cafe of Contravention of any of the Regula« 


tions mentioned above, after the Dyke ſhall be ſo new built, 


ſoties quoties, to be paid by the Defender to the Parties, or 
any one of them, or their Heirs and Succeſſors, who ſhall ſue 
for the fame, and decerns accordingly. ; | 


The Petitioner cannot help thinking, that this Article of the 
Interlocutor has very much the Air of a Clauſe in an Act of 


Parliament, and ſeems to give a kind of popular Action in all 
time coming. at leaſt amongſt theſe Purſuers, and their Heirs 
and Succeſſors, to the firſt among them who ſhall ſue for re- 
covering a very heavy Penalty, ſuch as may very far exceed 


the real Damage ſuſtained, either by ſuch Plaintiff, or by all 


the ſuperior Heritors, by means of that future Contravention; 
and the Petitioner with great Submiſſion pleads, that it is not 
competent for any ordinary Court of Juſtice, in the Form of 
. a Decree, to enact Pains and Penalties that are not warranted 
by any Law, or to ſuperadd ſuch Sanctions to the Regulations 
truly preſcribed by Acts of Parliament, and far leſs at the ſame 
time to make additional Regulations, with ſuperadded Sancti. 
ons alſo. | 345] 


In a free Country that is governed by Law, whenever there 


is any penal Law tranſgrefſed, the Law is open, the guilty 
| Perſon may be impeached. convicted: and puniſhed, either by 
- infliting the ſtatutory Penalty, if there is one. or an arbitrary 


Puniſhment, when the Law leaves that to the Diſcretion of 


the Court: But till this is only the Trial of Facts that are 
paſſed, and nothing leſs than the Legiſlative Authority can 
lay down Rules for future Caſes, and jay that in all Time co 
ming a Treſpaſs that may be not worth 50 Pence, ſhall incur 


the Penalty of 50 J. Sterling; or: appropriate the Redreſs of 


an Injury or Damage which is done againſt many, to the firſt 
among any Number of Perſons deſcribed who ſhall ſue for the 
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ſame: The ſubjecting 18 futare Defenders in ſuch manner, 
and the cutting off the Intereſt of every Purſuer but the firſt, 
are Things that equally require a Legiſlative Power to eſta. 
bliſh them, and, in the Petitioner's humble Apprehenſion, 
muſt have ſome better Authority to make them agreeeble to 
the Law of this Land, than all or any of the three Deciſions 
above-mentioned ; the very laſt of which, in imitation of the 


firſt, was paſt at a Time when the Rights and Liberties of the 


Subjects were not fo well underſtood as they happily are ar 
this Day. . | | $1: ; 
It has been alledged for the Purſuets, in ſupport of the 
Competeney of theie Penalties, That it is in the Power of 
Judges to direct the Cruive-dy ke robe ſo kept, as the Regula- 
tions of the publick Law may not be cluded, and that the pro- 
feſled Intention of all the Statutes is to allow the Salmon free 
v ( “ 
To which the Petitioner anſwers, That the profeſſed and 
- allowed latention and Uſe of Cruives and Cruive-dy kes is to 
reſtrain the Paflage of Salmon up the Rivers, and to catch 
them in thoſe Cruives, for the Uſe of the Proprietors there- 
of: It is true this Reſtraint is limited by old Laws in Force at 
this Day, as to the Size and Time of keeping down the Hecks; 
and if any Trauſgreſſion be made of the Laws in that reſpect, 
it is in the Power of Judges to give Redreſs, and to decree 
that the Law, as it ſtands, ſhall be obſerved by particular Par- 
ties; but it does not belong to Judges to add to thoſe Laws, 
on pretence of anſwering the ſame Intent or Deſign for which 
they were made, and far leſs to add penal Sanctions to theſe 
additional Regulations. | 
Let it be 'canfidered how the like Practice would be thought 
of in another known luſtance: There are many Statutes im- 
poſing and inforcing the Payment of the King's Revenues, 
and for preventing the pernicious Practice of Smuggling; 
theſe have been amended from time to time by new Statutes, 
as the former were by Experience found defective: But who 
ever heard it ptopoſed in. a Co urt of Exchequer , that et he Laws 
= . | then 


N 1 
then ſtanding, being liable to be evaded, it was competent for 
that Court to help the Law, 7 adding new Regulations tend- 
ivg, ad eandem utilitatem, of preventing Smuggling, and re- 
covering the Revenue, or that they could inforce lach new 
Regulations, by pecuniary Penalties to be incurred by the 
Subjects, toties guories, theſe Regulations ſhould be contra. 


| yeened ? 


To this general ObjeQion it is perhaps unneceſſary for the 
petitioner to add, that by the whole Interlocutor as it ſtands, 
he would find himſelf in a very cruel Situation upon many 
probable Occafions ; for Inftance, the Cruive being reduced 


Jo the Breadth of half an Ell at the Top, a Speat comes, and 


either carries off this flender Dyke, or makes it ſuch as no 


| Man, with Safety to his Life, can venture to go upon to pull 


up the Hecks; and yet either this muſt be done at the preciſe 


Hour of Six in the Rong or the Petitioner muſt be expoſed 
to pay the Penalty of 50 J. 


Sterling, tories quot ier, to theſe 
purſuers. Who by this very Proceſs have ſhown themſelves diſ- 
poted to give him all the Diſquiet and Damage in their Power; 
lo that in their Hands a Decree in theſe Terms, with ſo many 
Regulations, attended with a heavy Penalty, 70rzes quoties, 


would be an Inſtrument that in time might make the Petitioner 
glad to throw up this Part of his Eftate. | 


May it therefore pleaſe your Lordſhips to review and al. 
tier the Tnterlocutors of the Lord Ordinary above re- 
cited, in the ſeveral Articles complained of, and 
more particularly bo find. imo, That there being no 
Lad or Statute preſtribing the Form or Dimenſions 

the Crurve-dyke, that the Pur ſuers have no Title 

ro inſiſt for any Alteration of the Peritiqner's Cruive- 
"dyke. which he has poſſeſſed, as it now (lands, paſt 
the Years of Preſcription, and 2 nor for ſuch 

2 Alteration or Model of that Cruive-dyke as this 
ITrnterlocutor preferibes, and which the Petitioner 
offers to prove would entirely deſtroy his Crutves, 

and be incapable to withfland the Rapidity of this Ri. 
5 Der. 


: 3. 115 10ere; EE, - > have no Title to infif 
Jie 'remaving the Side:ayte above deſcribed, which i 
4+: 111: Has alſe been poſſeſſed paſt, Memory without Chal. © 
— lege, and is a neceſſary Pertinent of the/e Crui ven, 
A23c1•io, to find; That'#henWideneſs of. the Hecks is tis 
\ | be regulated according to the old Statute of Ro- 
5 bert I. being the bu one extant on that Subjeft | 
. *, + » which requires no more then tbe 'Wideneſs of tu 
1, Tuches, a Space fully ſujjicient to anſwer the expreſs | 
- +:  Jntent of that Statute, namely, to: ſuffer the Fry f 
'.. "the Fiſhto paſs up and down freely at all Times, | 
14. end ought not to be regulated, either according to the 
.., .. | Miflakes of the Ad of James IV. or the Miſtakes | 
„ ̃ bat are no leſs evident in the Deciſion 1666. 4to, 8 
td find, That the Parſuers bave no Title to inſiſ for 
-  . the Inſcales being removed during the Saturday? 
ap, es that. wonld be an Innovation neither war. 
rated by Statute; Reaſon nor Practice. 5to, 0 © 
id, That the Purſuers can haue no general Decree | 
©... againſt the Defender to keep his Crui ves in the Chan. 
mie of the Water in ubicb be avers. they. are nom 
PpPlaced, and always haue been kept, but that if the Pur. 
WM luer aver the contrary, they muſt prove the ſame; 
3 or if they inſiſt for-any Alteration, they muſt [pecify 8 
= ©. + What that is, and ſhow Cauſe to your. Lordſhips far 
—_ : _ _ - OF daming or decreempg accordingly. Aud laſtly, 10 
= ind, That the Purſuers are not entitled to 270 for il 
Y 244380 Regulation in time coming. other than thoſe \| 
_—x ©... © warranted oy expreſs Statutes now in Force, nor for 
2 ._ any arbitrary Penaltzes to be impoſed or declared be. 
fore. band. in caſe of future Contravention, but that 
In ſuch Caſe the Parties who ſhall be intereſted for 
- "the Tame, be left at Liberty to [eek Redreſs of the 
 bypaſt Tranſgreſſiont that ſhall be actually committed, 
. accord of the OR. Ee ot, 1 
According to ſuſtice, &. 
1 e WILL. GR ANT 
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